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▪ Base Rate:  rate of Pay given at hire

▪ Regular Rate: blended rate of Pay for all 
compensation

▪ Premium Rate: ½ of Regular Rate

Define Base Rate, Regular Rate, Premium Rate



Define Base Rate, Regular Rate, Premium Rate
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Must Include Do Not Have To Include

Base pay for all hours worked Employer Benefit Plan contributions

Cash (gift cards, coupons with monetary value) Discretionary Bonuses

Fair Market Value of noncash compensation Holiday, Vacation, etc. (any hours not actually worked)

Shift Differentials Holiday Gifts

Non-Discretionary Bonuses Reimbursed Business Expenses

Attendance Bonuses Stock Options

Production Bonuses

Commission

Retro Pay

Awards and Gifts if there is no Plan

Health Insurance Opt Out Bonus

https://ecfr.io/Title-29/cfr778_main


What is Excluded From the Regular Rate of Pay

§778.212 
Sums paid as gifts; payments in the nature of gifts made at Christmas time or on 
other special occasions, as a reward for service, the amounts of which are not measured by 
or dependent on hours worked, production, or efficiency

§778.216 to §778.224
Payments made for occasional periods when no work is performed due to vacation, 
holiday, illness, failure of the employer to provide sufficient work, or other similar cause; 
reasonable payments for traveling expenses, or other expenses, incurred by an 
employee in the furtherance of his employer’s interests and properly reimbursable by the 
employer; and other similar payments to an employee which are not made as compensation 
for his hours of employment



§778.208 to §778.215 and §778.225  
Sums paid in recognition of services performed during a given period if either
▪ both the fact that payment is to be made and the amount of the payment are 

determined at the sole discretion of the employer at or near the end of the period 
and not pursuant to any prior contract, agreement, or promise causing the 
employee to expect such payments regularly

▪ the payments are made pursuant to a bona fide profit-sharing plan or trust or bona 
fide thrift or savings plan, meeting the requirements of the Secretary of Labor set 
forth in appropriate regulations which he shall issue, having due regard among 
other relevant factors, to the extent to which the amounts paid to the employee are 
determined without regard to hours of work, production, or efficiency 

▪ the payments are talent fees (as such talent fees are defined and delimited by 
regulations of the Secretary) paid to performers, including announcers, on radio and 
television programs

What is Excluded From the Regular Rate of Pay



§778.214 and §778.215
Contributions irrevocably made by an employer to a trustee or third person 
pursuant to a bona fide plan for providing old-age, retirement, life, accident, or 
health insurance or similar benefits for employees

§778.201 and §778.202 
Extra compensation provided by a premium rate paid for certain hours worked 
by the employee in any day or workweek because such hours are hours worked 
in excess of eight in a day or in excess of the maximum workweek applicable to 
such employee under subsection (a) or in excess of the employee's normal 
working hours or regular working hours, as the case may be

What is Excluded From the Regular Rate of Pay



§778.203, §778.205 and §778.206 
Extra compensation provided by a premium rate paid for work by the employee on 
Saturdays, Sundays, holidays, or regular days of rest, or on the sixth or seventh 
day of the workweek, where such premium rate is not less than one and one-half 
times the rate established in good faith for like work performed in non-overtime 
hours on other days

§778.201 and §778.206
Extra compensation provided by a premium rate paid to the employee, in pursuance of an 
applicable employment contract or collective bargaining agreement, for work outside of 
the hours established in good faith by the contract or agreement as the basic, normal, or 
regular workday (not exceeding eight hours) or workweek (not exceeding the maximum 
workweek applicable to such employee under subsection (a)), where such premium rate is 
not less than one and one-half times the rate established in good faith by the contract or 
agreement for like work performed during such workday or workweek

What is Excluded From the Regular Rate of Pay



Extra Compensation Examples

An Employee:

▪ works more than 8 hours in a single day, the contract may require they 
be paid an overtime premium for the extra hours

▪ works more than 40 hours a week (or any other specific number), or 
who works more than 5 days in a single workweek, may receive an 
overtime premium for the extra hours worked

▪ working “special days”, such as Saturday, Sundays, or holidays (must be 
at least one-and-a-half times the “rate established in good faith for like 
work performed in non-overtime hours on other days.”)

What is Excluded From the Regular Rate of Pay



Any value or income derived from employer-provided grants or rights provided pursuant to a 
stock option, stock appreciation right, or bona fide employee stock purchase program which is 
not otherwise excludable under...

▪ Grants are made pursuant to a program, the terms and conditions of which are communicated 
to participating employees either at the beginning of the employee's participation in the 
program or at the time of the grant;

▪ In the case of stock options and stock appreciation rights, the grant or right cannot be 
exercisable for a period of at least 6 months after the time of grant (except that grants or 
rights may become exercisable because of an employee's death, disability, retirement, or a 
change in corporate ownership, or other circumstances permitted by regulation), and the 
exercise price is at least 85 percent of the fair market value of the stock at the time of grant;

▪ Exercise of any grant or right is voluntary; 

What is Excluded From the Regular Rate of Pay



Section 7(h). This subsection of the Act provides as follows:

…Only the statutory exclusions are authorized. It is important to 
determine the scope of these exclusions, since all remuneration for 
employment paid to employees which does not fall within one of 
these seven exclusionary clauses must be added into the total 
compensation received by the employee before his regular hourly rate 
of pay is determined.

What is Excluded From the Regular Rate of Pay



Discretionary Bonuses 
§778.211

If the Employer promises in advance to pay a bonus, he has abandoned his 
discretion with regard to it. Thus, if an Employer announces to his Employees 
in January that he intends to pay them a bonus in June, he has thereby 
abandoned his discretion regarding the fact of payment by promising a 
bonus to his Employees. Such a bonus would not be excluded from the 
regular rate under section 7(e)(3)(a). Similarly, an Employer who promises to 
sales Employees that they will receive a monthly bonus computed on the 
basis of allocating 1 cent for each item sold whenever, is his discretion, 
the financial condition of the firm warrants such payments, has abandoned 
discretion with regard to the amount of the bonus though not with regard to 
the fact of payment. Such a bonus would not be excluded from the regular 
rate. 

On the other hand, if a bonus such as the one just described were paid 
without prior contract, promise or announcement and the decision as to 
the fact and amount of payment lay in the Employer's sole discretion, the 
bonus would be properly excluded from the regular rate.



Discretionary Bonuses 

Discretionary character of excluded bonus. In order for a bonus to qualify for 
exclusion as a discretionary bonus under section 7(e)(3)(a) the Employer must 
retain discretion both as to the fact of payment and as to the amount until a 
time quite close to the end of the period for which the bonus is paid. The sum, 
if any, to be paid as a bonus is determined by the Employer without prior 
promise or agreement. The Employee has no contract right, express or implied, 
to any amount.  



Non-Discretionary Bonuses 
Promised bonuses not excluded. The bonus, to be excluded…, must not be 
paid “pursuant to any prior contract, agreement, or promise.” For 
example, 

any bonus which is promised to Employees upon hiring or which is the 
result of collective bargaining would not be excluded from the regular rate 
under this provision of the Act…Attendance bonuses, individual or group 
production bonuses, bonuses for quality and accuracy of work, bonuses 
contingent upon the Employee's continuing in employment until the time 
the payment is to be made and the like are in this category. They must be 
included in the regular rate of pay. 



Non-Discretionary Bonuses 
§ 778.116 
Payments other than cash

Where payments are made to employees in the form of goods or 
facilities which are regarded as part of wages, the reasonable cost to 
the employer or the fair value of such goods or of furnishing such 
facilities must be included in the regular rate…Where, for example, an 
employer furnishes lodging to his employees in addition to cash 
wages the reasonable cost or the fair value of the lodging (per week) 
must be added to the cash wages before the regular rate is 
determined.

29 CFR 778.116 Payments Other Than Cash

GIFT CARDS!

https://www.law.cornell.edu/cfr/text/29/778.116


The Math
▪ Susan is a hourly Employee.  Her Base Pay is $15 per hour.  
▪ Because she exceeded her widget goal for Week 1, she received a Production Bonus of 

$150.  She received the same bonus in Week 2.
▪ Susan also worked a few shifts with Shift Differentials – as noted on her Timesheet.

Week 1

Sunday Monday Tuesday Wednesday Thursday Friday Saturday Hours

4 8 8 8 8 8 10 54

Shift Diff $2 Shift Diff $1

Week 2

Sunday Monday Tuesday Wednesday Thursday Friday Saturday Hours

7 8 8 8 8 8 5 52

Shift Diff $2 Shift Diff $1



The Math Week 1

Base Rate * Hours $15.00 * 54 = $810.00
Shift Diff $2 * Hours $2.00 * 4 = $8.00
Shift Diff $1 * Hours $1.00 * 10 = $10.00
Production Bonus = $150.00

Total Regular Pay = $810.00 + $8.00 + $10.00 + $150.00 = $978.00

Regular Rate of Pay $978.00 / 54 = $18.11
Premium Rate of Pay $18.11 / 2 = $9.06

Regular Gross Pay = $978.00
Premium Gross Pay $9.06 * 14 = $126.84

Total Gross Pay Week 1 = $1,104.84

Week 1

Sunday Monday Tuesday Wednesday Thursday Friday Saturday Hours

4 8 8 8 8 8 10 54

Shift Diff $2 Shift Diff $1



The Math Week 2

Base Rate * Hours $15.00 * 52 = $780.00
Shift Diff $2 * Hours $2.00 * 7 = $14.00
Shift Diff $1 * Hours $1.00 * 5 = $5.00
Production Bonus = $150.00

Total Regular Pay = $780.00 + $14.00 + $5.00 + $150.00 = $949.00

Regular Rate of Pay $949.00 / 52 = $18.25
Premium Rate of Pay $18.25 / 2 = $9.13

Regular Gross Pay = $949.00
Premium Gross Pay $9.13 * 12 = $109.56

Total Gross Pay Week 2 = $1,058.56

Week 2

Sunday Monday Tuesday Wednesday Thursday Friday Saturday Hours

7 8 8 8 8 8 5 52

Shift Diff $2 Shift Diff $1



Attendance Bonuses
Some things to consider (in addition to the non-discretionary 
issue):

▪ Requirements – can you really “ding” Employees for Sick 
Leave?

▪ What if they are on Family and Medical Leave (FMLA)?  
Intermittent FMLA? 

▪ Did you consider the Americans with Disabilities Act 
(ADA)? 

▪ Are your expectations reasonable?
▪ Life Happens!



Alvarado v. Dart Container Corporation of California

March 2018

Dart used the following calculation for Overtime Pay for Attendance Bonuses of $15 per 
day for Employees who worked on a Saturday or Sunday and completed their full work shift

Overtime Base Pay
Number of Overtime Hours x Employee’s Base Pay Rate = Overtime Base Pay 

Gross Base Pay
(Overtime Hours x Employee’s Base Pay Rate) + Attendance Bonus + Overtime Base Pay = Gross Base 
Pay 

Employee’s Regular Rate of Pay
Gross Base Pay ÷ Total Hours Worked = Employee’s Regular Rate of Pay

Overtime Premium Pay
Employee’s Regular Rate of Pay x Overtime Hours = Overtime Premium Pay

Total Gross Pay
Gross Base Pay + Overtime Premium Pay + Attendance Bonus = Total Gross Pay



Alvarado Calculation

Base Overtime Compensation
Number of Overtime Hours x (Employee’s Base Pay Rate x 1.5) = Base Overtime Compensation

Overtime Premium Attributable to Attendance Bonus
(Attendance Bonus Amount ÷ Regular Hours) x 1.5 = Overtime Premium Attributable to Attendance Bonus

Total Overtime Compensation Attributable to Attendance Bonus
Overtime Premium Attributable to Attendance Bonus x Number of Overtime Hours = Total Overtime 
Compensation Attributable to Attendance Bonus

Total Gross Overtime Compensation
Base Overtime Compensation + Total Overtime Compensation Attributable to Attendance Bonus = Total 
Gross Overtime Compensation

Alvarado v. Dart Container Corporation of California



Oil and Gas Industry – Pennsylvania and West Virginia

2014

▪ Over 5,300 Workers recovered nearly 
$4.5 million in back wages

▪ Majority of the FLSA violations were 
incorrect overtime payments

▪ Employee’s production bonuses 
and/or day rates were not included in 
their “regular rate” of pay



An Alternative
§778.210   
Percentage of Total Earnings as Bonus

“In some instances, the contract or plan for the payment of a 
bonus may also provide for the simultaneous payment of 
overtime compensation due on the bonus. For example, a 
contract made prior to the performance of services may 
provide for the payment of additional compensation in the 
way of a bonus at the rate of 10 percent of the Employee’s 
straight-time earnings, and 10 percent of his overtime 
earnings. In such instances, of course, payments according to 
the contract will satisfy in full the overtime provisions of the 
Act and no recomputation will be required.” 

Reward Employees – discretionary bonuses with 
public 

Thank You from Management
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