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Disclaimers

As part of our continued tradition and commitment to our Customer as well as the Community we serve, Paytime, Inc. is honored to provide this and many other educational resources. This presentation is being offered,

and was developed, to provide timely and accurate information delivered by a subject matter expert to the audience in attendance. This material and presentation is offered with the understanding that the presenter(s),

publisher(s), sponsor(s) and Paytime, Inc. are not engaged in rendering legal, accounting, or other professional services. This presentation is meant to provide general and summary information only. The subject matter

is not specific to any company, individual or industry and none should be implied. No attorney-client relationship or consultant-client relationship has been created and no legal or other professional advice is implied nor

inferred. If legal, accounting, consulting or other professional advice is needed, those services from a licensed professional in good-standing should be acquired. By attending this educational event, you agree to release

Paytime, Inc., its subsidiaries and affiliates and each of their respective shareholders, officers, directors and Employees from any and all losses, damages, liabilities, deficiencies, claims, actions, judgments, settlements,

interest, awards, penalties, fines, costs, or expenses of whatever kind arising from your use of this presentation and/or educational resource(s) and any and all information contained herein. The attendee and participant

assumes all responsibilities for the use, contents, interpretations and any circumstances resulting from the aforementioned.
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AGENDA

 WHAT EXACTLY WERE THE FINAL REGULATORY

CHANGES?

 WHAT IS THE IMPACT TO NON-PROFIT

ORGANIZATIONS?

 DUTIES TEST

 WHAT ARE THE STEPS WE SHOULD BE DOING

NOW?

 ANY CHANCE THIS WILL GO AWAY?
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Why This Is Happening

March 13, 2014 – President Obama issued a Memorandum to the Secretary of Labor:

“…Because these regulations are outdated, millions of Americans lack the protections of 

overtime and even the right to the minimum wage.

Therefore, I hereby direct you to propose revisions to modernize and streamline the 

existing overtime regulations. In doing so, you shall consider how the regulations could be 

revised to update existing protections consistent with the intent of the Act; address the 

changing nature of the workplace; and simplify the regulations to make them easier for 

both workers and businesses to understand and apply.”

For the Actual Memorandum:  White House Memorandum March 13, 2014

HISTORY OF HOW WE GOT HERE

https://www.whitehouse.gov/the-press-office/2014/03/13/presidential-memorandum-updating-and-modernizing-overtime-regulations
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July 6, 2015 – United States Department of Labor – Wage and Hour Division (DOL –

WHD) released the Notice of Proposed Rulemaking (NPRM) for comments:  DOL - WHD 
July 6, 2015 NPRM Note: this process is outlined by the Administrative Procedure Act

June 11, 1946) – created by Congress to allow the public to comment on regulations

NPRM Posted to: Regulations.gov DOL - WHD Comments (website developed in 

2002 that allows comments from the public to over 300 federal agencies regarding 

different regulation proposals)

The Final Rule is then posted to the Federal Register: Final Rule from the Federal 

Register

Per the DOL: When the date for comments closed on September 4, 2015, over 

270,000 comments had been received. 

HISTORY OF HOW WE GOT HERE

http://webapps.dol.gov/federalregister/PdfDisplay.aspx?DocId=28355
https://www.archives.gov/federal-register/laws/administrative-procedure/
https://www.regulations.gov/#!home
https://www.regulations.gov/#!documentDetail;D=WHD-2015-0001-0001
https://www.federalregister.gov/articles/2016/05/23/2016-11754/defining-and-delimiting-the-exemptions-for-executive-administrative-professional-outside-sales-and
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Nationwide Statistics

DOL Blog - Who Benefits from 
the New Overtime Rule

GENDER CURRENTLY

EXEMPT

IMPACTED BY

NEW REGS

%

FEMALE 9,089,000 2,352,000 26%

MALE 13,425,000 1,876,000 14%

TOTAL 22,514,000 4,228,000 19%

ORIGINAL VS PROPOSED VS FINAL REGULATIONS

https://blog.dol.gov/2016/05/18/who-benefits-from-the-new-overtime-rule/
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ORIGINAL VS PROPOSED VS FINAL REGULATIONS

Census Information

http://www2.census.gov/programs-surveys/demo/tables/p60/252/table1.pdf


Confidential and proprietary. 7

Automatic Adjusting: DOL - WHD will publish all updated rates in the Federal Register at 
least 150 days before their effective date, and also post them on the Wage and Hour 
Division’s website. The 1st update will take effect on January 1, 2020.

Per the DOL: 

ORIGINAL VS PROPOSED VS FINAL REGULATIONS
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No changes to the current Duties Test – Now is the time to review your 
Exempt Positions & Job Descriptions!

Special salary level for Employees in American Samoa updated to $767 per week

Special “base rate” for Employees in the motion picture industry  updated to $1,397 per 

week

Hourly rate for the Computer Employee Professional Exemption has not changed -

remains at $27.63 per hour

PENALTIES INCREASED a penalty of up to $1,894 per violation may be assessed 

against any person who repeatedly or willfully violates section 6 (minimum wage) or 

section 7 (overtime) of the Act

ORIGINAL VS PROPOSED VS FINAL REGULATIONS

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&amp;sid=48d6ee3b99d3b3a97b1bf189e1757786&amp;rgn=div5&amp;view=text&amp;node=29:3.1.1.1.33&amp;idno=29


HOW DO THE REGULATIONS ALLOW YOU 

TO MEET THE SALARY LEVELS FOR 

EXEMPT STAFF?

Effective December 1, 2016, you are going to have increase any 

Exempt Employee’s salary to $47,476 per year OR

You can make up the difference in these additional ways:

 Use nondiscretionary bonuses and incentive payments 

(including commissions) to satisfy up to 10% of the $47,476 

required annually (but this must be paid on at least a quarterly 

basis) – if you normally provide larger bonuses and want to 

add an additional – this still can only be 10%



 Use a catch-up payment at the end of the quarter if the 

10% nondiscretionary bonuses are not enough to meet the $47,476 

salary level – you have 1 pay period to make up this difference and it 

can only be for, again, up to only 10% of the standard salary level for 

the previous 13-week period

Note: If you choose not to make up this difference and the Employee 

does not meet the salary level, you are required to pay the Employee as 

if they were hourly (non-exempt) for that previous 13-week period and 

pay them for any overtime they would be due

HOW DO THE REGULATIONS ALLOW YOU 

TO MEET THE SALARY LEVELS FOR 

EXEMPT STAFF?



Highly Compensated Employees (HCE) NOT RECOGNIZED IN PA

Q.  Does the Final Rule change how employers may use bonuses to satisfy the salary level for highly 

compensated employees (HCEs)?

A.  No, the Department has not made changes to how employers may use bonuses to meet the salary 

level component of the HCE test. To claim the HCE exemption…employers must pay…$913 per week 

on a salary or fee basis, while the remainder of the total annual compensation may include 

commissions, nondiscretionary bonuses, and other nondiscretionary compensation. Because 

employers may fulfill almost two-thirds of the HCE total annual compensation requirement with 

commissions, nondiscretionary bonuses, and other forms of nondiscretionary deferred compensation, 

the Department determined that it would not be appropriate to permit employers to also use 

nondiscretionary bonuses and incentive payments to satisfy the standard salary amount.

HOW DO THE REGULATIONS ALLOW YOU 

TO MEET THE SALARY LEVELS FOR 

EXEMPT STAFF?
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Per the DOL (in general): Non-Profit organizations would only be 

subject to the New Regulations if they are an “enterprise” covered 

by the FLSA

 must have at least two Employees

 have an annual dollar volume of sales or business done of at 

least $500,000 

 hospitals, businesses providing medical or nursing care for 

residents, schools and preschools, and government agencies 

Fact Sheet #14A - DOL Non-Profit Orgs FLSA Do I Have To Comply With The FLSA?     

WHAT IS THE IMPACT TO NON-PROFIT ORGANIZATIONS?

https://www.dol.gov/whd/regs/compliance/whdfs14a.pdf
https://www.dol.gov/whd/regs/compliance/whdfs14.pdf
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Individual Employees are covered even if the “enterprise” is not 

covered if their work regularly involves them in commerce between 

States

Per the DOL: Examples of Employees who are involved in interstate 

commerce include those who: produce goods (such as a worker 

assembling components in a factory or a secretary typing letters in 

an office) that will be sent out of state, regularly make telephone calls 

to persons located in other States, handle records of interstate 

transactions, travel to other States on their jobs, and do janitorial 

work in buildings where goods are produced for shipment outside the 

State. 

WHAT IS THE IMPACT TO NON-PROFIT ORGANIZATIONS?
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DUTIES TEST

Highly Compensated Employee - Pennsylvania

Computer Exemption - Pennsylvania
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Executive Exemption

 The Employee’s primary duty must be managing the enterprise, or 

managing a customarily recognized department or subdivision of the 

enterprise;

 The Employee must customarily and regularly direct the work of at 

least two or more other full-time Employees or their equivalent; and

 The Employee must have the authority to hire or fire other Employees, 

or the Employee’s suggestions and recommendations as to the hiring, 

firing, advancement, promotion or any other change of status of other 

Employees must be given particular weight.

DUTIES TEST
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Administrative Exemptions

 The Employee’s primary duty must be the performance of office 

or non-manual work directly related to the management or 

general business operations of the employer or the employer’s 

customers; and

 The Employee’s primary duty includes the exercise of discretion 

and independent judgment with respect to matters of 

significance.

DUTIES TEST



Confidential and proprietary. 17

Professional Exemption

 The Employee’s primary duty must be the performance of work 

requiring advanced knowledge, defined as work which is 

predominantly intellectual in character and which includes work 

requiring the consistent exercise of discretion and judgment;

 The advanced knowledge must be in a field of science or learning; 

and

 The advanced knowledge must be customarily acquired by a 

prolonged course of specialized intellectual instruction.

DUTIES TEST
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Creative Professional Exemption

The Employee’s primary duty must be the performance of work 

requiring invention, imagination, originality or talent in a 

recognized field of artistic or creative endeavor.

Computer Employee Exemption – NOT RECOGNIZED IN PA

 The Employee must be compensated either on a salary basis of $913 

per week or, if paid on an hourly basis, at a rate not less than $27.63 

an hour;

continued…

DUTIES TEST
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Computer Employee Exemption

 The Employee must be employed as a computer systems analyst, computer 

programmer, software engineer or other similarly skilled worker in the computer 

field performing the duties described below;

 The application of systems analysis techniques and procedures, including 

consulting with users, to determine hardware, software or system functional 

specifications;

 The design, development, documentation, analysis, creation, testing or 

modification of computer systems or programs, including prototypes, based on 

and related to user or system design specifications;

 The design, documentation, testing, creation or modification of computer 

programs related to machine operating systems; or

 A combination of the aforementioned duties, the performance of which requires 

the same level of skills.

DUTIES TEST
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Outside Sales Exemption

 The Employee’s primary duty must be making sales (as defined in the FLSA), or 

obtaining orders or contracts for services or for the use of facilities for which a 

consideration will be paid by the client or customer; and

 The Employee must be customarily and regularly engaged away from the 

employer’s place or places of business.

Highly Compensated Employees– NOT RECOGNIZED IN PA

Highly compensated Employees performing office or non-manual work and paid total 

annual compensation of $134,004 or more (which must include at least $913 per week 

paid on a salary or fee basis) are exempt from the FLSA if they customarily and 

regularly perform at least one of the duties of an exempt executive, administrative or 

professional Employee identified in the standard tests for exemption.

DUTIES TEST
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Teachers - “..primary duty of teaching, tutoring, instructing or lecturing in the activity of imparting knowledge and who is 

employed and engaged in this activity as a teacher in an educational establishment by which the employee is employed…However,

private schools and public schools are not uniform in requiring a certificate for employment as an elementary or secondary school 

teacher, and a teacher's certificate is not generally necessary for employment in institutions of higher education or other 

educational establishments…”

Other than the Duties Test Exemptions

Field of Science or Learning (Refer to Section 541.301  Learned professionals)

Law

Medicine

Theology

Actuaries 

Engineers 

Architecture

Physical, Chemical & Biological Sciences

Pharmacists

Registered or Certified Medical Technologists

Nurses

Dental Hygienists

Physician Assistants

Accountants

Chefs

Paralegals

Athletic Trainers

Funeral Directors or Embalmers

DUTIES TEST
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Blue Collar Workers

Per the DOL: “The exemptions provided by FLSA Section 13(a)(1) apply only 

to “white collar” employees who meet the salary and duties tests set forth in 

the Part 541 regulations.  The exemptions do not apply to manual laborers 

or other “blue collar” workers who perform work involving repetitive 

operations with their hands, physical skill and energy.  FLSA-covered, 

non-management employees in production, maintenance, construction 

and similar occupations such as carpenters, electricians, mechanics, 

plumbers, iron workers, craftsmen, operating engineers, longshoremen, 

construction workers and laborers are entitled to minimum wage and 

overtime premium pay under the FLSA, and are not exempt under the 

Part 541 regulations no matter how highly paid they might be.”

DUTIES TEST
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Police, Fire Fighters, Paramedics & Other First Responders

Per the DOL: “The exemptions also do not apply to police officers, detectives, 

deputy sheriffs, state troopers, highway patrol officers, investigators, inspectors, 

correctional officers, parole or probation officers, park rangers, fire fighters, 

paramedics, emergency medical technicians, ambulance personnel, rescue 

workers, hazardous materials workers and similar employees, regardless of rank 

or pay level, who perform work such as preventing, controlling or extinguishing 

fires of any type; rescuing fire, crime or accident victims; preventing or detecting 

crimes; conducting investigations or inspections for violations of law; 

performing surveillance; pursuing, restraining and apprehending suspects; 

detaining or supervising suspected and convicted criminals, including those on 

probation or parole; interviewing witnesses; interrogating and fingerprinting 

suspects; preparing investigative reports; or other similar work.”

DUTIES TEST
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Outside Sales

DOL Fact Sheet #17F - Outside Sales Exemption

If your commissioned Employees are “OUTSIDE 

salespeople” - per the DOL Fact Sheet #17F – “The salary 

requirements of the regulation do not apply to the outside 

sales exemption.”

Good news!  

You do not need to change anything at all!

DUTIES TEST

https://www.dol.gov/whd/overtime/fs17f_outsidesales.pdf
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If your commissioned Employees are “INSIDE salespeople” & 

you are covered by the Section 7(i) Exemption (Retail):

Because 7(i) falls under the “Duties Test” exemption 

(essentially) – the Exemption is not changing – ensure you have 

Employees complete timesheets – REQUIRED to make sure you 

are paying them the minimum wage

Inside Sales

DOL Fact Sheet #20 - Employees Exempt under Section 7(i) Paid 

Commissions by Retail Establishments

DUTIES TEST

https://www.dol.gov/whd/regs/compliance/whdfs20.pdf
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Inside Sales

 multiply the hours worked for each Employee by minimum wage (1 ½ times 

for any overtime - now it is $7.25 an hour in PA, so you would use $10.88 –

but look for that to go up) – do this for the period in which the commission 

will cover

 commission should be more than 50% of the number calculated above OR 

you have to pay the difference

Note:  Can calculate this amount monthly but no longer than annually.  

Recommendation - do it each time you calculate commissions.  It may just 

be easier.

HAS NOT CHANGED

DUTIES TEST



SALESPEOPLE

What Exactly is the Role?

DOL - WHD Opinion Letter re: Insurance

Insurance

DUTIES TEST

https://www.dol.gov/whd/opinion/flsa/2009/2009_01_16_28_flsa.htm


WHAT ARE THE STEPS WE SHOULD BE 

DOING NOW?

1. Start now (this might be a little bit of work)

2. Review Job Descriptions to ensure they are accurate

3. Review Exempt Staff Job Duties (make sure they are really Exempt)

 *If Exempt, make sure their Salary is at least $47,476 (or will be 

with non-discretionary bonuses or “catch-up” payments) 

 *If Exempt and you do not want to increase their Salary, make 

them Hourly



4. If Employee is not Exempt by duties/job description, change them to 

Non-Exempt 

5. Review Non-Exempt duties for possible overtime issues and consider 

work re-distribution or schedule changes

6. Evaluate Budget impact & consider adding additional items to 

Employee Total Compensation Package to ease Employee impact

7. Review Employee Handbook for any policy changes – ALL Staff should 

be completing Timesheets

8. Communicate with and Train Staff

WHAT ARE THE STEPS WE SHOULD BE 

DOING NOW?
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ANY CHANCE THIS WILL GO AWAY?

 Senate Joint Resolution 34; Introduced June 7, 2016

 House Joint Resolution 95; Introduced June 16, 2016 

 House Resolution 836; Introduced July 14, 2016

 House Resolution 6094: Introduced September 21, 2016 

 Senate Bill 3462; Introduced September 29, 2016

 Senate Bill 3464; Introduced September 29, 2016

Senate Joint Resolution 34; Introduced June 7, 2016

www.govtrack.us

This joint resolution declares that:

Congress disapproves the rule submitted by the Department of Labor relating to defining 

and delimiting the exemptions from minimum wage and overtime pay requirements for 

executive, administrative, professionals, outside sales, and computer employees under the 

Fair Labor Standards Act of 1938; and such rule shall have no force or effect.

There have been no roll call votes related to this resolution.

https://www.govtrack.us/congress/bills/114/sjres34
https://www.govtrack.us/congress/bills/
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This joint resolution declares that:

Congress disapproves the rule submitted by the Department of Labor relating to defining and 

delimiting the exemptions from minimum wage and overtime pay requirements for executive, 

administrative, professionals, outside sales, and computer employees under the Fair Labor 

Standards Act of 1938; and such rule shall have no force or effect.

There have been no roll call votes related to this resolution.

The summary below was written by the Congressional Research Service, which is a 

nonpartisan division of the Library of Congress.

Declares that the House of Representatives disapproves of the final rule published by the 

Department of Labor relating to defining and delimiting the exemptions for executive, 

administrative, professional, outside sales, and computer employees under the Fair Labor 

Standards Act of 1938.

There have been no roll call votes related to this resolution.

House Joint Resolution 95; Introduced June 16, 2016 

House Resolution 836; Introduced July 14, 2016

ANY CHANCE THIS WILL GO AWAY?

https://www.govtrack.us/congress/bills/114/hjres95
https://www.govtrack.us/congress/bills/114/hres836
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Overview:

To provide for a 6-month delay in the effective date of a rule of the Department of Labor 

relating to income thresholds for determining overtime pay for executive, administrative, 

professional, outside sales, and computer employees.

The summary below was written by the Congressional Research Service, which is a 

nonpartisan division of the Library of Congress:

This bill postpones from December 1, 2016, until June 1, 2017, the effective date of a final rule 

of the Department of Labor (81 Fed. Reg. 32552 [May 23, 2016]) revising income thresholds 

for determining overtime pay for executive, administrative, professional, outside sales, and 

computer ("white collar") employees exempt from regular minimum wage and overtime pay 

requirements.

 Passed in the House on September 28, 2016; Passed 246/177

 Has now been sent to the Senate for Vote  

 The Senate introduced a Companion Bill (Senate Bill 3462) on September 29th

House Resolution 6094: Introduced September 21, 2016

ANY CHANCE THIS WILL GO AWAY?

https://www.govtrack.us/congress/bills/114/hr6094
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Overview:

A bill to provide for a 6-month delay in the effective date of a rule of the 

Department of Labor relating to income thresholds for determining overtime pay 

for executive, administrative, professional, outside sales, and computer 

employees. 

Note: Companion Bill to House Resolution 6094 

There have been no roll call votes related to this bill.

Senate Bill 3462; Introduced September 29, 2016

Senate Bill 3464; Introduced September 29, 2016

Overview:

A bill to provide incremental increases to the salary threshold for exemptions for 

executive, administrative, professional, outside sales, and computer employees 

under the Fair Labor Standards Act of 1938, and for other purposes.

There have been no roll call votes related to this bill.

ANY CHANCE THIS WILL GO AWAY?

https://www.govtrack.us/congress/bills/114/s3462
https://www.govtrack.us/congress/bills/114/s3464
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ADDITIONAL RESOURCES

Fact Sheet #17C: Exemption for Administrative Employees Under the Fair Labor Standards Act (FLSA) 

Fact Sheet Department of Labor Final Regulations    

Department of Labor Details - New Overtime Rules    

Department of Labor Video and Basic Information on New Rules    

Department of Labor Questions & Answers    

Fact Sheet #17A: Exemption for EAP, Computer & Outside Sales Employees    

Fact Sheet #20: Employees Exempt under Section 7(i) Paid Commissions by Retail Establishments

Fact Sheet #17F: Outside Sales Exemption

Fact Sheet #14A: DOL Non-Profit Orgs FLSA

Do I Have To Comply With The FLSA?     

PENALTIES INCREASED

https://www.dol.gov/whd/overtime/fs17c_administrative.pdf
https://www.dol.gov/whd/overtime/final2016/overtime-factsheet.htm
http://www.ecfr.gov/cgi-bin/text-idx?SID=35566db5cd982421b110a25c7fbf6254&mc=true&node=pt29.3.541&rgn=div5
https://www.dol.gov/featured/overtime/
https://www.dol.gov/whd/overtime/final2016/faq.htm
https://www.dol.gov/whd/overtime/fs17a_overview.htm
https://www.dol.gov/whd/regs/compliance/whdfs20.pdf
https://www.dol.gov/whd/overtime/fs17f_outsidesales.pdf
https://www.dol.gov/whd/regs/compliance/whdfs14a.pdf
https://www.dol.gov/whd/regs/compliance/whdfs14.pdf
http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&amp;sid=48d6ee3b99d3b3a97b1bf189e1757786&amp;rgn=div5&amp;view=text&amp;node=29:3.1.1.1.33&amp;idno=29
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ADDITIONAL RESOURCES

www.govtrack.us

Senate Joint Resolution 34; Introduced June 7, 2016

House Joint Resolution 95; Introduced June 16, 2016 

House Resolution 836; Introduced July 14, 2016

Senate Bill 3462; Introduced September 29, 2016

Senate Bill 3464; Introduced September 29, 2016

House Resolution 6094: Introduced September 21, 2016

https://www.govtrack.us/congress/bills/
https://www.govtrack.us/congress/bills/114/sjres34
https://www.govtrack.us/congress/bills/114/hjres95
https://www.govtrack.us/congress/bills/114/hres836
https://www.govtrack.us/congress/bills/114/s3462
https://www.govtrack.us/congress/bills/114/s3464
https://www.govtrack.us/congress/bills/114/hr6094
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QUESTIONS?
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Paytime Offers FREE Webinars Providing Credits!

November 17th 2pm-3:30pm What time, even travel time, is compensable for 

Non-Exempt (Hourly) Employees?  How do per diems 

work and when can I use them? 

December 15th 9:30am-11am Employee Handbook Policies You May Need & 

Never Even Thought About
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As part of our continued tradition and commitment to our Customer as well as the Community we serve, Paytime, Inc. is honored to provide this and many other educational resources. This presentation is being offered,
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interest, awards, penalties, fines, costs, or expenses of whatever kind arising from your use of this presentation and/or educational resource(s) and any and all information contained herein. The attendee and participant

assumes all responsibilities for the use, contents, interpretations and any circumstances resulting from the aforementioned.

Ask us about our Complete Workforce Management Package

Contact us today at salesteam@paytimepayroll.com to schedule a Demo –

you will be thrilled to learn what this TOTAL package can do for you! 

VISIT OUR WEBSITE TO SEE ALL OF THE GREAT HUMAN CAPITAL

MANAGEMENT PRODUCTS PAYTIME PROVIDES

mailto:salesteam@paytimepayroll.com

