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Introduce the opportunity 

Health Care Reform and changes in the FLSA provide an opportunity to 
take a fresh, strategically-based “Total Compensation” approach to 

planning 

 
Employers need to create their own level playing field and a  

total compensation approach is the optimal solution 
 

• More than financial considerations  

• Freedom to design plans to fit specific needs  

• Viable external options to current benefit model 
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Change the Discussion 
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Change the Discussion 

 Employees may be interested in: 
• More time off and are willing to trade pay for more time off 

• Willing to trade medical benefits 

• Offering alternative options as opposed to an opt-out payment 

• Using a Health Reimbursement Account (“HRA”) or a Health Savings Account (“HSA”) 

• Voluntary dental and/or vision 

• Receiving a match for an HRA or HSA 

• Receiving additional incentive opportunities in exchange for other benefits 

 



 The objective of a compensation plan is to assist organizations in meeting 
their current and long-term objectives, as well as be competitive, cost-
effective and compliant. 

 

 Conducting a “risk assessment” to determine if the current structure is 
operating in an efficient manner to attract and retain the right people. 
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Overview 



 Organizations should consider: 
• Determining the overall current competitiveness of base compensation and annual incentive 

compensation (“Total Pay”) for your locations for appropriate mix of positions. 

• Assessing current compliance and the impact of the new regulations regarding the Fair Labor 
Standards Act (“FLSA”). 

• Conducting a pay equity review in order to identify potential issues, take possible corrective 
action, and be readily able to defend pay practices. 
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Overview 



 Phase I – Compare Current Total Pay to Market Data 

 

 Phase II – Identifying and Completing a Process for Managing the Current 
and New FLSA Regulations 

 

 Phase III – Identifying and Completing a Process for Reviewing Pay Equity 
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The Process 
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Phase I – Compare Current Total Pay to Market Data 

 Step 1:  Understanding 
• Develop an understanding of the organizational structure and your strategic plan 

• Confirm locations, geographic regions and positions for review 

 

 Step 2:  Assessment of Compensation Programs 
• Understand current compensation structure 

• Identify job descriptions for a fair cross-section of positions 

• Analyze total compensation information (actual and target) for the past 3 years 
  

 Step 3:  Conduct External Benchmarking 
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Phase II – Identifying and Completing a Process for 
Managing the Current and New FLSA Regulations 

 Are you currently in compliance with the FLSA? 

 

 Fully comprehend if you are currently compliant and assess the newly 
enacted changes to determine how best to respond.  This process includes 
the following: 
• Ensure all job descriptions are accurate and current 

• Analyze job descriptions and compare information to the FLSA exemption criteria (e.g. salary 
basis test, primary duties test) 

• Identify and monitor the salaries of employees on cusp of threshold 

• Developing a program to monitor the hours worked over a full-time schedule to estimate 
potential overtime costs 

• Conducting an FLSA audit, to identify employees below the threshold and determine whether 
the position should remain exempt or change to non-exempt 

 

 Depending on results of the audit, modifications of internal 
processes/structures may be needed to accommodate potential number of 
employees moving from exempt to non-exempt status. 
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Phase III – Identifying and Completing a Process for 
Reviewing Pay Equity 

 Given the increasing governmental scrutiny of employer pay practices, 
clients should consider a preventative pay equity audit. 

 

 If a legal challenge should occur, the information learned during the audit 
and any corrective steps taken to fix problems will be of critical assistance in 
defeating such challenges. 

 

 To be effective, the audit results must be statistically sound, legally 
defensible and, to the maximum extent possible, shielded from disclosure 
by the attorney-client privilege. 
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Phase III – Identifying and Completing a Process for 
Reviewing Pay Equity 

 Best practices for conducting these audits: 
• Be Prepared for Audit Results – Be prepared for the possibility that an audit will uncover 

statistically significant compensation differences among protected and unprotected employee 
groups. 

• Use of Outside Counsel – To maximize audit protection results from attorney-client privilege, 
you may wish to have this part completed through your legal counsel. 

• Identify the Factors that Influence Compensation – Identify any legitimate nondiscriminatory 
factors that influence employee compensation (job title, pay grade/band, function, type of 
work performed, level of responsibility, geographic location, and “productivity related” 
characteristics). 

• Review Compensation Policies and Procedures – Identify all policies and practices that bear on 
employee compensation (pay grade/band structure; quartile charts, grids, matrices used for 
setting percentage increase amounts; standards for merit and other increases, bonuses, 
commissions and any other forms of compensation). 

 

 To the extent there are pay practices that are not memorialized in writing, 
consider documenting them and updating them as they arise in the future. 

 



 On May 18, 2016, the DOL issued final regulations regarding the FLSA. 
 

 Most significant clause is the dramatic increase in minimum threshold salary 
level to qualify for the exemptions. 

 

 Regulations became effective on January 1, 2016. 
• New minimum salary will be $913 per week ($47,476) 

• Approximately twice current minimum salary of $455 per week ($23,660) 
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Introduction of New FLSA Rules 



 Numerous employees are classified as exempt from overtime under what 
are known as the “white collar” or EAP exemptions. 
• Executive exemption 

• Administrative exemption 

• Professional exemption 

 

 

12 

The EAP Exemptions  



 There are NO changes to the duties test for any of the exemptions. 
 

 There are NO changes to the outside sales representative exemption. 
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What Has NOT Changed 



 White collar exemptions have two main components: 
• Salary test: Employees must be paid on a salary basis at a defined salary level;  

• Primary duties test: Employees must satisfy a job duty test, meaning their principal duties 
must be consistent with certain defined requirements 

 

 For white collar exemptions: New annualized salary level will be $47,476 
yearly ($913/week) or its equivalent (previous $23,600 yearly; $455/week) 
• Derived from 40th percentile of full-time salaried workers in lowest-wage census region of the 

U.S. (the South) 

• Employers will be able to meet up to 10% of the salary threshold for EAP employees by non-
discretionary bonuses, incentive pay, or commissions 

• These payments must be made on a quarterly or more frequent basis 

 

 For HCE: New annualized salary level will be $134,004 (previous $100,000 
yearly) 
• Derived from the 90th percentile of full-time salaried workers nationally 

 

 

 

 

 

14 

Changes: New Salary Level 



 There are no exception or allowances for: 
• Part-time employees 

• Employees of non-profits, colleges or universities, or public entities 

• The salary level changes do not apply to bona fide teachers, lawyers, or doctors 
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Changes: New Salary Level 



 The DOL has issued a non-enforcement policy from 12/1/16 to 3/17/19 for 
providers of Medicaid-funded services for individuals with intellectual or 
developmental disabilities in residential homes and facilities with 15 or 
fewer beds. 

 

 The salary level for the EAP exemptions and the HCE will automatically 
update every three years beginning on January 1, 2020. 
• Estimated to be $51,168 in 2020 for white-collar exemptions 

 Economists project this to be higher 
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Changes: New Salary Level 



 Effective date is Thursday, December 1, 2016. 

 

 Any adjustments must be in place for the payroll period that includes 
12/1/16 to ensure continued application of exempt status. 
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Compliance Deadline 



 Complete an analysis of all job descriptions to be certain that they are 
current and accurately reflect all existing duties and responsibilities; modify 
these descriptions as needed and determine if positions are correctly 
classified and if they actually meet any exemptions. 

 

 Identify the positions that may be subject to the salary threshold increase 
$47,476. 

 

 Review the results from above and assess whether to convert each affected 
position to non-exempt, raise the salary level, and/or engage in some 
restructuring of the organization, if practical, to achieve the new salary 
requirement. 
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Overall Action Plan 



 Determine how operations would be impacted by reclassification to non-
exempt status and/or salary increases to ensure compliance, including how 
those changes would then impact other employees (in addition to those 
directly impacted). 

 

 Estimate lead time required to implement any changes to payroll and 
timekeeping systems. 

 

 Outline how to train new non-exempt employees on timekeeping matters. 

 

 Draft communications plans. 
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Overall Action Plan 



 Team should consist of Human Resources, Legal and Operations. 
• Establish scope and timeline, including goals for the period of now through December 1, 2016 

• Necessity to identify who will be part of the solution 

• Important to engage key shareholders early in the process, educate, and get their buy-in from 
the outset 

• Desirable to have legal oversight and direction in an effort to maintain privilege for the review 
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Step 1: Establish the Plan; Create a Team And a Timeline 
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Step 2: Refine the Scope and Accumulate Information 

 Review employees currently classified as exempt who will fail the new salary 
tests as well as the HCE employees will also fall below the $134,004 level. 
• Run a report to determine employees who are below the new salary levels and within $5,000 

above the new levels 

• Create a list by employee, position, salary, duties of impacted employees and estimated weekly 
hours 

 

 Review all job descriptions to determine whether they are still accurate, 
reflect the jobs being performed and reflect the skills necessary to perform 
the job. 
• Conduct market study of wage rates  

• Determine if overtime pay for current non-exempt employees has been properly calculated 

• Create a list of employees who are currently classified as exempt and earn a base pay slightly 
above the current threshold of $47,476 (e.g., $70,000) 
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Step 2: Refine the Scope and Accumulate Information 

 Estimate or determine overtime.  

 

 Review incentives or other bonuses paid. 

 

 Determine needed pay amounts to meet above tests to maintain the 
exemption to be used as part of alternate strategy.  

 

 Determine affected employees that will be reclassified to non-exempt and 
develop appropriate strategies.  



 There are various options for compliance with the new rules. 
• Increase salary to $47,476 

• Reclassify employees to non-exempt using one of a variety of pay options 

• Restructure jobs, workforce and/or operations 

 

 Model various scenarios to determine cost and prudence of different 
options. 
• To accurately model the cost of reclassification, you need to identify the number of hours 

impacted employees work; most exempt employees do not track their time 

 Time proxies (swipe records, computer use records, etc.) 

 Time studies (manager interviews, anecdotal interactions, etc.) 

 If you cannot get good data on hours worked, you can run your model based on different hours worked 
assumptions (e.g., 5, 10, and 15 O/T hours a week) 
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Step 3: Generate Options 



 Potential pay rates and compensation methods to run in your model vary: 
• Salary Increase:  Viewed as easiest option for those earning close to $47,476 

 Consider impact of salary compression 

 Market Data 

 Increase duties 

 

• Reclassification Options: 

 Option A:  Hourly – Straight hourly rate for hours worked up to 40; 1.5 x regular rate of pay for hours 
worked over 40 

o There are different ways to calculate hourly rate 

 Option B:  Salary Plus Overtime – Salary for hours worked up to 40; 1.5 x regular rate of pay for hours 
worked over 40 

 Option C:  Fluctuating Workweek – Agreement with employee to pay salary for all straight-time hours 
worked; ½ x salary divided by hours worked for OT hours  

o Under Federal law, this is allowed 

o Under PA law, this is unlawful and not recommended as it will not hold up in court 
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Possible Compensation Methods 



 Increasing currently exempt employee salaries to $47,476 or above will 
satisfy the new regulations. 

 

 Confirm duties test is met for those whose salary is increased; consider 
increasing job responsibilities and duties. 

 

 This may cause wage compression issues for employees in the same or 
similar salary band whose salaries are slightly above the new amount. 
• Opportunity to alter how to handle future salary increases, if any, for merit and/or other pay 

raises 
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Possible Compensation Methods 



 Many employers are under the impression that if the DOL’s proposed new 
exemption rules require them to reclassify employees from exempt to non-
exempt, they will have to pay those newly reclassified employees on an 
hourly basis, with overtime calculated at a rate of 1.5 times whatever their 
hourly rate might be. 

 

 While an hourly rate is the most common way to pay non-exempt 
employees, the FLSA’s implementing regulations contemplate a number of 
other pay plans, such as a day rate, a piece rate, and even a salary. 
• Under the right circumstances, any one of these plans can offer employers a way to reduce 

their overtime spend by paying overtime hours at a “half-time” rate, rather than “time and 
one-half.”  

• The idea behind this is that these forms of compensation — be it a day rate, a piece rate, or a 
weekly salary — provide straight-time pay to the employee for all of their time worked, 
leaving only the one-half premium to be paid for any overtime hours. 

 See Exhibit I 
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Reclassification Option  



 You may determine that you need to restructure or eliminate certain jobs. 
• There may be positions that although currently exempt, based on your analysis, do not satisfy 

the duties prong 

• You may determine that the added cost from potential overtime for certain positions does not 
warrant their continuation as currently performed 

 

 Options include: 
• Hiring new part-time employees 

• Converting part-time positions to full-time positions with capped hours 

• Redistributing workloads 

• Outsourcing work 
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Other Options: Restructuring/Outsourcing 



 Even though the intent of the final FLSA regulations may be to raise 
workers’ earnings, employers will have to manage how to handle or offset 
the anticipated cost of paying overtime or its equivalent.  Here are some 
possible outcomes or unintended consequences: 
• Adjusting Benefits – One potential likely target area is employee benefits. Some exempt 

employees will be eligible for additional benefits or perks that they will lose when reclassified 
as nonexempt.  Higher overtime costs could make it more likely that ancillary benefits, such as 
dental, vision and disability coverage are converted from Company provided benefits to 
voluntary benefits. 

• Compliance with Non-Discrimination Standards – It is difficult to base eligibility for benefits 
such as medical, dental and vision (typically established in a Section 125 plan) on hourly 
(nonexempt) or salaried (exempt) status.  If a plan is self-insured, it will be even harder to 
alter eligibility tied to hourly or salaried status.   

• Changing 401(k) or Pension Formula – The overtime rule could have implications for sponsors 
of 401(k) and similar retirement plans, depending on the inclusion or exclusion of overtime 
pay and/or bonuses in the plan’s formula for employer contributions.  

 If the plan includes overtime pay in the contribution formula, costs could increase 

 Plans that have definitions of compensation that exclude overtime pay could experience a bias toward 
Highly Compensated Employees (HCEs), resulting in nondiscrimination testing failures 
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Reclassification Options – Unintended Consequences 



 Altering the formula and/or definition of compensation for life insurance or 
disability; changing eligibility.  
• Similar issues exist under the definition of compensation for benefits such as life insurance 

and disability. 

• Ancillary benefits might only be offered to salaried employees and now with a potential 
change in classification, they may be extended to others.  

 

 Impact on PTO - Benefit offerings that can be richer for salaried workers 
include the number of vacation days and other paid time off (PTO) 
provided.  Also, the cost of PTO may increase as a result of adjusting 
compensation.   

 

 Impact on salary bands/compression/trickle up effect - Increasing employee 
pay to retain exempt status will not only be potentially expensive, but may 
lead to pay compression throughout the salary structure.   
• This will have the impact of adjusting salaries above those directly impacted by the new FLSA.   

 

29 

Reclassification Options – Unintended Consequences 



 Based on your analysis of the various options for impacted positions, make 
recommendations for increases, reclassification, or restructuring. 

 

 Make sure you have stakeholder buy-in on changes. 

 

 Work with legal counsel as needed to draft/obtain opinion letters if 
appropriate or necessary. 
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Step 4:  Pick Options and Get Buy-In 



 Communicate clearly and wisely: A careful communications plan is the most 
important component of this process. 
• Employees who are being reclassified need to understand that changes are not related to the 

value or importance of their work 

 

 Train: Any employee being converted to nonexempt is subject to the same 
wage and hour rules as other non-exempt employees.  This means: 
• Accurate timekeeping 

• Meal and rest breaks 

• Remote access control 
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Step 5:  Implement, Communicate, and Train 



 Careful communication can help mitigate risk. 
• Timing – Provide adequate advanced notice 

• Update and Revise Job descriptions and titles 

• Consider use of covenants if salaries are increased 

• Articulate policy on future merit pay and pay raises 

• View OT as a reward? – Positives of being non-exempt 

• Changes in Pay Structure for Employees converted to non-exempt – Clear communication of 
how this operates is vital 

• Individual vs. Group Communications 

• Job titles that include both exempt and nonexempt employees 

• Communications of timekeeping requirements 

• Reporting payroll errors 

• Impact of benefit changes due to change in status and other consequences 

• Unpaid overtime 

• Comply with any state-specific rules about communication concerning the timing of a pay 
change 

 

 Consider also whether it makes sense to update all employees at the outset 
that a review is taking place due to the new regulations. 
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Step 5:  Implement, Communicate, and Train 
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Next Steps 

 Establish The Plan 

 

 Refine The Scope 

 

 Generate Options 

 

 Pick Options 

 

 Implement, Communicate and Train 

 

 



 COMPENSATION STRATEGY 
Cowden applies a holistic approach to working with clients to develop and implement tailored compensation 
strategies and plans by understanding your business goals and objectives. 

 

Each company should have a total compensation strategy that sets forth the company's philosophy on issues 
such as: 

 

• PAY POSITIONING - Level of compensation relative to competition 

 

• PAY MIX - Balancing the appropriate mix of fixed pay and variable pay 

 

• PERFORMANCE MEASURES - Combination of financial, market and strategic performance measures 

 

• PERFORMANCE BENCHMARKS - Use of historical, projected or peer performance as standards of 
success 

 

• KEY CULTURAL OBJECTIVES - Rule of subjective measures 
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About Cowden 



 EXECUTIVE AND BOARD COMPENSATION  
Cowden is a recognized leader in providing independent advice to Compensation Committees and their 
senior management. We specialize in the development of performance-driven, comprehensive 
compensation programs that are directly linked to the economic value of the business enterprise while 
remaining fully compliant with SEC, IRS and state requirements. 
 

Cowden designs specialized annual and long-term incentive plans, including performance and event 
related incentives. The initial phase of our assignment is to gain a complete understanding of your 
business structure and performance drivers. Working with you, we then establish performance 
measures along with associated benchmarks. 

• Economic Model Cost Tools - Develop various economic proposals, including determining the estimated cost 
and liability impact 

 

 COMPENSATION COMMITTEE SERVICES 
Cowden offers a variety of independent and objective services related to review of documents, including 
employment contracts, education and on-board training, compensation philosophy development, 
guidance to accommodate plans from mergers or assimilate plans from acquisitions, boards of directors’ 
compensation and change-in-control analysis and planning. 
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Compensation 



 BENCHMARKING 
Cowden works with clients to identify appropriate peers for financial performance and pay 
benchmarking. We analyze competitive compensation data from several sources including public 
documents, (e.g., proxy statements, 10-Ks), published surveys and best practice research maintained in 
our database which contains the compensation practices of well-known best practice companies. 

 

Our process includes local and industry market analyses of pay information and an extensive review of 
all aspects of regional and competitor compensation programs. We use comparative data from national 
and regional external databases and regional proprietary internal sources. 
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Compensation 



 COMMUNICATIONS ASSISTANCE 
The best-designed comprehensive compensation plans may fail if not properly communicated. Cowden 
assists companies in preparing communications to employees and providing education for managers 
regarding the new program and other related assistance. 

 

 TOTAL COMPENSATION STATEMENTS 
A Total Compensation Statement is a communication tool that clearly shows employees the financial 
worth of their total compensation. Show your employees the major investment your organization makes 
in their lives and that of their families. Cowden helps transform your employees’ understanding of the 
value of your overall benefits package by preparing Total Compensation Statements.  

 

 COMPLIANCE 
Cowden provides clients with compliance consulting services including review of various compliance 
disclosures, company specific impact analysis of new releases and regulations and technical assistance 
with compliance and process matters. 
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Compensation 
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Mission and Vision 

MISSION 

We advance the objectives of our clients by focusing our integrity and expertise to 
achieve superior results. 

 

 

VISION 

To be a lifelong, trusted compensation, benefits and retirement advisor to our 
clients earning their loyalty through listening, anticipating their needs and 
creating value by utilizing our expertise, responsiveness, innovation and 
exemplary service. 
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Contact 

Elliot N. Dinkin 

President/CEO 

412.394.9997 

elliotd@cowdenassociates.com  

 

Jeanne Michaud 

Consultant 

412.394.9349 

jeannem@cowdenassociates.com  

 

Cowden Associates, Inc. 

Four Gateway Center, Suite 605 

444 Liberty Avenue 

Pittsburgh, PA 15222 
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 Businesses that operate in the retail and service industry should also take 
note that there is an exception from the FLSA’s overtime requirements for 
certain commissioned employees who work in the industry. That exception 
has been applied to retail store employees, banquet servers, and even some 
call center “sales” employees.  Simply put, there are a lot of payment and 
overtime calculation options available to businesses that reclassify 
employees because of the DOL’s new rules. 
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Exhibit I – Reclassification Option  



 Day Rate Option - provides an employee a flat rate for each day worked, 
regardless of the number of hours worked in the day.  
• If the employee works overtime during the week, then the employer must provide overtime 

compensation for those hours.  

• To do this, the employer will calculate the regular rate of pay the usual way — all 
compensation (i.e., the day rate wages) divided by all hours worked.  

• Overtime pay is then calculated by multiplying that regular rate by 0.5 to determine the 
overtime premium — the overtime rate is a “half-time” instead of a “time and one-half” rate.  

• The employer then multiplies that half-time premium by the number of overtime hours 
worked to determine overtime compensation, which it must pay in addition to the day rate 
wages.  
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Exhibit I – Reclassification Option  



 For example, let’s assume Mike is paid a day rate of $160 per day and, in a 
given workweek, works 50 hours across 6 days. His day rate wages will be 
$960 (i.e., $160 rate x 6 days). He is also due overtime pay for his 10 
overtime hours. To determine Mike’s overtime pay: 
• Step One - Determine the regular rate:  $19.20 ($960 in wages/50 hours) 

• Step Two - The overtime rate is one-half of the regular rate, or $9.60 ($19.20 (regular rate) x 
0.5)—and overtime pay due is $96 ($9.60 overtime rate x 10 overtime hours) 

• Step Three - Total pay for the week $1,056 ($960 in wages and $96.00 for overtime)  
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Exhibit I – Reclassification Option  



 Salary Option - Many businesses are struggling with the dilemma of 
depriving reclassified employees of their salaried status.  
• Salaried employees are proud of their status.  

• There is a prestige and, for some, a sense of accomplishment associated with earning a salary. 
Can businesses pay reclassified employees a salary?  

 

 Option #1: Basic Weekly Salary - Under the FLSA, it is permissible to pay 
employees a weekly salary that covers a set number of hours. If the 
employee works overtime, then that fixed number of hours is used to 
determine the regular rate.   
• Example:  Assume Laura receives a weekly salary of $850 in exchange for a 35-hour week, and 

that she works 45 hours in a given week.  

• Her regular rate would be $24.29 ($850 weekly salary/35 hours covered by salary).  

• Laura is entitled to time and one-half her regular salary, which is $36.43 ($24.29 regular rate x 
1.5) — for each hour over 40.  

• A half-time option isn’t available, as the salary did not provide her straight-time pay for all 
hours worked, but instead covered only her first 35 hours. 
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Exhibit I – Reclassification Option  



 Also assume that Laura and her employer agree to a weekly salary of $850 
in exchange for a 45-hour workweek.  And let’s assume that in a given 
week, Laura works 50 hours.  
• Laura must be paid overtime.   

 First, the regular rate is calculated by dividing her salary of $850 by the number of hours it is meant to 
cover to arrive at the regular rate is $18.88 ($850/45 hours).  

 Laura has worked 10 overtime hours, but, given that her salary is intended to cover a 45-hour week, 
she’s already been paid straight-time pay for the first 5 hours. For those hours, she need only be paid at 
half-time, which is $9.45 ($18.88 regular rate x 0.5).  

 For hours beyond that, she has not received straight-time pay or overtime, so she must be paid at the 
time-and-a-half rate, which is $28.32  ($18.88 regular rate x 1.5). 

 

 From a total pay perspective, if this is to occur, Laura is entitled to $1,109.65 
for this week, comprised of: 
• $47.25 = $9.45 half-time rate x 5 overtime hours covered by salary; and 

• $212.40 = $28.32 x 1.5 rate x 5 overtime hours not covered by salary; and  

• $850 = Weekly salary  
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Exhibit I – Reclassification Option  



 Under this plan, the employer and Laura, as from the example above would 
agree that her $700 salary would cover all hours worked each week, 
whether few or many. Because the salary under this sort of plan provides 
straight-time pay for all hours worked, not just a set number of hours, only 
the half-time premium is due for any overtime hours worked.  

 

 There are various conditions that must exist: 
• Fluctuating Workweek - The employee’s hours must fluctuate from week to week, interpreted 

as they must fluctuate above and below 40.  

• “Clear Mutual” Understanding Must Exist – This requires an agreement between the employer 
and employee that the salary is fixed compensation for all hours worked each week (apart 
from overtime compensation).  

• The agreement would be short and documents the plan, including thorough examples that the 
employee signs and returns. 

 

 This method may not be permitted, in certain states, such as Pennsylvania, 
as a result of negative case law. 

 

45 

Exhibit I – Fluctuating Workweek Method 


