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“Human Capital is the 
most important asset 
of any company – and 

it’s management is 
critical to every 

company’s success.” 
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“If businesses 
managed their 

finances as 
carelessly as they 

managed their 
people, then they 

would all be 
bankrupt.”

Author of The Talent 
Masters: Why Smart 
Leaders Put People 
Before Numbers (Crown 
Business, 2010
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Great companies place a priority on 
having the right people before 
developing the right strategy. 

Expected that good-to-great leaders 
would begin by setting a new vision and 
strategy. 

Instead that they first got the right 
people on the bus

The wrong people off the bus

The right people in the right seats—and 
then they figured out where to drive it
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Only 34 percent of surveyed 
executives view the HR function as 
a strategic partner.

 From Making Talent a Strategic Priority

 McKinsey Quarterly



From Making Talent a Strategic Priority

McKinsey Quarterly

HR lacks capabilities to 
develop talent strategies 

aligned with the business.

HR is not held accountable 
for talent management 

initiatives.

HR doesn't provide enough 
support to line managers.

HR is an administrative 
department, not a strategic 

business partner.
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12

WHY?
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Qualifying 
Candidates

Screening 
Candidates

Assessing 
Candidates

Selecting Candidates
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RULE OF THUMB: Whenever unsure, always 
ask yourself… 
“Is this question job-related?”

In other words, is it a predictor of success on 
the job? Then, 
“When in doubt, leave it out!”
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How old are you?

Do you have any disabilities?

Are you handicapped?

Are you pregnant?

Do you plan on having children?

Are you married with children? 

Have you ever been arrested? 

What is your religious affiliation? 

What is your sexual orientation? 

What ethnic background are you?
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SUBJECT CAN DO OR ASK CANNOT DO OR ASK

Age
Ask age after hiring applicant. 

Are you over 18?

How old are you? Employer 

cannot estimate age.

Children

Ask number and ages of 

children after hiring for 

insurance purposes.

Do you have children at home? 

How old are they? Who cares for 

them? Do you plan on having 

more?

Citizenship

Whether or not applicant is a 

U.S. citizen or legally eligible to 

work in the United states per 

Immigration Reform and 

Control Act.

Make personal inquiries into 

applicant's heritage.

Criminal Record
If security clearance is 

necessary, can this be done?

Have you ever been arrested, 

convicted, or spent time in jail 

prior to employment?
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SUBJECT CAN DO OR ASK CANNOT DO OR ASK

Disability

Are you able to carry out 

necessary job assignments and 

perform them well and safely?

What are the nature and/or 

severity of any disabilities you 

have? 

Drivers License

Can ask applicants driving 

status and request DMV 

printout only if the position 

requires driving.

Have you ever had a speeding 

ticket – unless the job requires 

a clean driving record like an 

OTR driver or other DOT 

licensed professional driver.

Education

Inquire about Education and or 

certificates for positions 

requiring them.

Readily inquire about high 

school diploma for entry level, 

remedial positions.

Financial Status

Employer can request 

necessary financial info for 

benefits, stock options, and 

401K after applicant is hired 

and upon applicant's 

discretion. 

Employer may not inquire about 

financial status, wage 

attachments, outstanding loans 

or obligations, or bankruptcy 

status.
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SUBJECT CAN DO OR ASK CANNOT DO OR ASK

Housing
If you have no phone how can 

we contact you?

If you have no phone how can 

we contact you?

Marital Status
Ask status after hiring for 

insurance purposes.

Are you married, single, 

engaged, or divorce? Are you 

currently living with anyone? Do 

you see your ex-spouse?

Military Status

Are you a Veteran? Why not? 

Any job related experience in 

military?

What is your discharge status? 

What branch did you serve in?

Physical Data

Explain manual labor, lifting, 

and other job requirements. 

Employer may also 

demonstrate these duties as 

well as require applicant to 

undergo a physical 

examination.

How tall are you? How heavy 

are you?
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SUBJECT CAN DO OR ASK CANNOT DO OR ASK

Race

Employer may notice general 

distinguishing characteristics 

to be used for identification 

purposes.

Question applicant on eye color, 

hair color, etc., or any other 

direct or indirect questions 

indicating race or status.

References

Who referred you for a position 

here? Ask for past employment 

references.

Require the submission of a 

religious reference.

Relatives
Employer cannot inquire about 

nearest relative or next of kin.

Employer may ask for person to 

contact in case of an 

emergency.

Sex
Interviewer may notice general 

appearance.

Make comments or notes unless 

sex is a bona fide occupational 

qualification.
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SUBJECT CAN DO OR ASK CANNOT DO OR ASK

Social Security

Once an applicant is hired 

his/her employer may request 

applicant's Social Security 

number for benefits purposes.

Interviewer cannot ask elderly 

applicant whether he/she is 

receiving social security 

benefits.

Union Affiliation
Employer can notify applicants 

of corporations' Union status.

Interviewer cannot ask whether 

applicant has ever been 

affiliated with a union.



Arriving Late for the Interview

Treating your staff dismissively or disrespectfully

Not wearing appropriate attire for the position

Meet and Greet

Speaking negatively about a previous employer

Asking about money too soon

Showing up unprepared

Using inappropriate language

Poor Body Language

Not Asking any Questions
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Negligent Hiring

Reference check process

Reference check questions

Drug Testing
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A legal claim made against an employer by a damaged 
employee who claims that the employer either knew 
about or should have known about a situation in the 
employee's past that indicates they may be violent or 
untrustworthy.

Types of business employees most at risk: 
real estate agents (who have keys or know pass-lock 

combinations), 
rental apartment personnel, 
condominium personnel, 
delivery persons, service and maintenance persons, 
nursing and convalescent home workers, 
home health care aides and utility personnel.
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A business can help avoid negligent hiring 
claims by performing a background check, drug
test and medical exam prior to hiring a new 
employee.
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FLSA

Title VII

OSHA

ERISA

HIPAA

EPA

1099

IRCA

COBRA

ADA

FMLA

FCRA

EEO-1

NLRA

WARN

Drug Free Workplace
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EPLI – Employment Protection Liability

D & O - Directors and Officers

E & O – Errors and Omissions

Brokerage firms – Pittsburgh
Simpson McCready

Don Balla and Tom Ray

Full Service
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Enforcement
DOL – Department of Labor

EEOC

PHRC

IRS

IRCA

OSHA

NLRB

SEC

FRA
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Steve Korbel – Babst Calland

Elaine Smiley – Meyer Unkovic and Scott

Peter Ennis – Buchannon Ingersoll

Gene Connors – Reed Smith
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Vedachalam v. Tata America International 
Corporation, et al.
$30 million class action suit - the company illegally forced 

13,000 workers to hand over millions of dollars in individual 
tax refunds

United States of America, et al. v. Momence 
Meadows Nursing Center, Inc. et al
$29 million - Illinois nursing home, siding with 2 whistle-

blower nurses ($400k/each)

Nortel Networks, Inc
$28 million for 215 disabled employees whose benefits 

are being cut off (+$67 million 3,300 retirees for term 
bene’s)
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Beauperthry et al v. 24 Hour Fitness USA, 
Inc. et al.
$17.5 million proper classification of exempt and 

nonexempt workers before denying overtime – 862 
ee’s

Martignago v. Merrill Lynch & Co., Inc. et 
al.
$12 million class action lawsuit The plaintiffs, a group 

of “client associates” (employees who assist financial 
advisors - state overtime laws
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One of the 

biggest 

today …..
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Beginning in Manchester, New Hampshire

Through last week ……
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FICA - Federal Insurance Contributions Act of 
1935 (Social Security) 

TITLE VII - Civil Rights Act 1964 and Civil 
Rights Act 1991 (for employment agencies and 
labor organizations). See 15-19 for other 
employers. 
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Fair Labor Standards Act (FLSA) (1938)
 Minimum Wage

 Exempt vs. Non Exempt

 Overtime

 Full-time, Part-Time, Temporary 

 Never ‘permanent’

Labor-Management Relations Act (Taft-Hartley) 
1947 
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EPA - Equal Pay Act of 1963 

Consumer Credit Protection Act of 1968 
(garnishment)
guard employees from discharge by employers 

because their wages have been garnished for 
indebtedness

OSHA - Occupational Safety and Health Act 
(1970
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NLRA National Labor Relations Act 1935

Governed by the …. (very active today!!!)

Worker’s Compensation Insurance

Unemployment Insurance 
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FCRA - Fair Credit Reporting Act (1970) 

Uniform Guidelines of Employee Selection 
Procedures (1978) 

IRCA - Immigration Reform & Control Act (1986) 

Employee Polygraph Protection Act (1988) 

Uniformed Services Employment & Re-employment 
Rights Act of 1994 

HIPPA - Health Insurance Portability and 
Accountability Act of 1996 (if organization offers 
benefits) 
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ERISA - Employee Retirement Income Security 
Act 

A federal law
protect employee benefits plans, including pension 

plans and health plans, set up by private business.

cover employee stock options, 401(k) plans, other 
benefit plans. 

Employers who set up these plans have a duty to act 
in the best interests of plan participants and to provide 
those participants with accurate information about the 
plans.
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add

OSHA - Occupational Safety & Health Act 
(1970) (maintain record of job related injuries 
and illnesses) 
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Civil Rights Act of 1964 Title VII, Civil Rights Act 
of 1991 

ADA - Title I, Americans with Disabilities Act of 
1990
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ADEA - Age Discrimination in Employment Act 
(1967)

COBRA - Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA)
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FMLA - Family and Medical Leave Act of 1993

EEO-1 - Report filed annually w/EEOC if 
organization is a federal contractor
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FMLA - Family and Medical Leave Act of 1993

12 weeks of unpaid leave for a number of reasons, 
including: 

birth and care of the employee's newborn child, 

care for a child after adoption or foster care 
placement, 

care for a spouse with a serious health condition 
and care for a child or parent with a serious health 
condition. 

Employees may also take time for a serious health 
condition that affects their ability to work
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WARN - Worker Adjustment & Retraining 
Notification Act of 1988

EEO-1 - Report filed annually w/EEOC if 
organization is not a federal contractor
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Federal Contractors, add
Executive Orders 11246 (1965) (Title VI for fed subs)
Executive Orders 11375 (1967) (added sex) 
Executive Orders 11478 (1969) (added handicap and 

age, and sexual orientation) 
Vocational Rehabilitation Act of 1973 (protection for the 

disabled) 
Drug Free Workplace Act of 1988 
Vietnam-Era Veterans Readjustment Act of 1974 
Davis Bacon Act of 1931 (prevailing wage Construction)
Copeland Act of 1934 (kickbacks)
Walsh-Healy Act of 1936 (prevailing wage Construction)
Service Contract Act (1965) 
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IRS – 1099 Regulations

Mine Safety Health Act

Railroad Retirement Act and FRA

Fair Labor Standards Act (Agriculture – Child 
Labor)

Longshore and Harbor Workers' Compensation
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Worker’s Compensation

Social Security
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Sarbanes Oxley
 and the accounting firm was??
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 The Affordable Care Act
 Who does it apply to?
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Executive Order – Benefits for same sex 
employees employed by the Federal Government

Executive Order – Minimum wage for all 
positions employed by the Federal Government 
is $10.10
Applies to all Federal Contractors
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I. Wages and Hours Worked
Minimum Wage and Overtime Pay - Fair Labor 

Standards Act
Wage Garnishment - Consumer Credit Protection 

Act
Worker Protections in Agriculture - Migrant and 

Seasonal Agricultural Worker Protection Act
Child Labor Protections (Nonagricultural Work) -

Fair Labor Standards Act - Child Labor Provisions
Child Labor Protections (Agricultural Work) - Fair 

Labor Standards Act - Child Labor Provisions
Workers with Disabilities for the Work Being 

Performed - Fair Labor Standards Act - Section 14(c)
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II. Safety and Health Standards

Occupational Safety and Health - Occupational 
Safety and Health Act
Mine Safety and Health - Mine Safety and Health 

Act
Worker Protections in Agriculture - Migrant and 

Seasonal Agricultural Worker Protection Act
Child Labor Protections (Nonagricultural Work) -

Fair Labor Standards Act - Child Labor Provisions
Child Labor Protections (Agricultural Work) - Fair 

Labor Standards Act - Child Labor Provisions
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III. Health Benefits, Retirement Standards, 
and Workers' Compensation

Employee Benefit Plans - Employee Retirement 
Income Security Act 

Black Lung Compensation - Black Lung Benefits Act

Longshore and Harbor Workers' Compensation -
Longshore and Harbor Workers' Compensation Act

Defense Base Compensation - Defense Base Act

Family and Medical Leave - Family and Medical 
Leave Act
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V. Work Authorization for non-U.S. citizens
General Information on Immigration, Including I-9 

Forms - Immigration and Nationality Act
Temporary Agricultural Workers (H-2A Visas) -

Immigration and Nationality Act - H-2A
Temporary Non-Agricultural Workers (H-2B Visas) -

Immigration and Nationality Act - H-2B
Workers in Professional and Specialty Occupations (H-

1B, H-1B1, and E-3 Visas) - Workers Seeking Permanent 
Employment in the United States - Immigration and 
Nationality Act
Crewmembers (D-1 Visas) - Immigration and Nationality 

Act - D-1
Registered Nurses (H-1C Visas) - Immigration and 

Nationality Act - H1-C
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Increase the salary threshold for exemption 
from $455 per week to $913 per week. 

On an annual basis, this is a salary increase 
from $23,660 to $47,476 per year. 

The DOL will automatically update the standard 
salary and compensation levels every three 
years going forward. 
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The proposed changes to the overtime rule 
increased the salary threshold for employees 
who are exempt—and therefore not eligible for 
overtime—from $23,660 to $47,476. 

Employers can either increase an exempt 
worker’s salary so the worker remains exempt, 
or reclassify him or her as nonexempt. Many are 
likely to do the latter. 

Slide 77



The DOL has set the total annual compensation 
for exempt highly compensated employees at 
$134,004, up from $100,000. 

Employers will be able to count 
nondiscretionary bonuses, incentive payments, 
and commissions towards as much as 10 
percent of the salary threshold beginning 
December 1, 2016. 

In order to count, these payments must be 
made on a quarterly or more frequent basis.
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With the benefit of more than six months until 
the final rule takes effect, employers should not 
delay in auditing their workforces to identify 
employees currently treated as exempt who will 
not meet the new salary threshold. 

For such workers, employers will need to 
determine whether to increase workers’ salaries 
or convert them to non-exempt.
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IV. Other Workplace Standards
Lie Detector Tests - Employee Polygraph Protection 

Act
Whistleblower and Retaliation Protections -

Occupational Safety and Health Act, Surface 
Transportation Assistance Act and Other Statutes
Notices for Plant Closings and Mass Layoffs -

Worker Adjustment and Retraining Notification Act
Union Officer Elections and Financial Controls -

Labor-Management Reporting and Disclosure Act
Reemployment and Nondiscrimination Rights for 

Uniformed Services Members - Uniformed Services 
Employment and Reemployment Rights Act
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VI. Federal Contracts: Working Conditions

Wages in Supply & Equipment Contracts -
Walsh-Healy Public Contracts Act
Prevailing Wages in Service Contracts -

McNamara-O'Hara Service Contract Act
Prevailing Wages in Construction Contracts -

Davis-Bacon and Related Acts
Hours and Safety Standards in Construction 

Contracts - Contract Work Hours and Safety 
Standards Act
Prohibition Against "Kickbacks" in Federally 

Funded - Copeland "Anti-Kickback" Act
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VII. Federal Contracts: Equal Opportunity in 
Employment

Employment Nondiscrimination and Equal 
Opportunity in Supply & Service Contracts -
Executive Order 11246 - Supply and Service
Employment Nondiscrimination and Equal 

Opportunity in Construction Contracts - Executive 
Order 11246 - Construction Contracts
Employment Nondiscrimination and Equal 

Opportunity for Qualified Individuals with Disabilities
- The Rehabilitation Act of 1973
Employment Nondiscrimination and Equal 

Opportunity for Covered Veterans - The Vietnam Era 
Veterans' Readjustment Assistance ActSlide 82
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http://www.dol.gov/odep/pubs/fact/overview.htm

http://www.dol.gov/compliance/

Employment Law Guide:

http://www.dol.gov/compliance/guide/index.htm
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Know your company’s business and HR strategy

Become familiar with the HR Laws

Subscribe to HR Services (www.shrm.org)

Join local professional organizations 
(www.pittsburghhra.org)

Take at least one course in Labor Law

Partner with an exceptional employment lawyer  
– e.g. Steve Korbel from Babst Calland

Read the case settlements for edification

Attend professional development courses
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Have the independence, a sense of values and 
the courage of your convictions to challenge the 
system and do what you think is right.

Take your work seriously, but don’t take yourself 
seriously. Have a sense of humor and don’t be 
rigid.

Never forget why you are at the table, and have a 
healthy balance of being a business partner and 
employee advocate.
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